Another English writers states:
Trustees have even in the absence of a power to postpone sale or a direction to retain securities, a discretion to be exercised in good faith, not to convert securities, even of a speculative nature, until the end of a year after the death of the testator ...... If the conversion of any property is delayed beyond the year, the onus is upon the trustees to show why it was not brought into a proper state of investment.
The most frequently quoted American text-writer 6 states:
There is said to be a distinction between an original investment improperly made by trustees and an investment made by the testator himself, and simply continued by a trustee; but it is a distinction that cannot be safely acted upon. When a trustee finds the estate committed to him already invested in securities which would not be legal investments for a trustee some courts hold that the trustee has no right to retain the unauthorized investments beyond a reasonable time for disposing of them. Other courts hold that the trustee will be justified in retaining such investments if he exercises reasonable prudence in doing so.
Loring says.' 7
Thus, where the maker of a trust transfers a partnership, business risk, speculative or unproductive property, to a trustee, or in fact any property which the trustee would not be authorized to invest in under the terms of the instrument or prevailing law, he must immediately and without delay proceed to convert all such property into investments authorized by the terms of the trust, and will have the implied power to do SO.
The conversion should be made as soon as the trustee, in the exercise of a sound discretion, can make it. If he delays beyond a reasonable time, he will be liable for any loss of the property.
The late Judge Irvine in his excellent encyclopedic article on Trusts 8 expresses the rule as follows:
Trustees may ordinarily, in the exercise of their discretion, retain such investments of the trust funds previously made by the creator of the trust as appear to be safe and proper investments, unless their subsequent depreciation, or threatened depreciation, renders it prudent to change them in order to protect the trust fund, in which case the trustees must act wisely in the emergency. Where there is no statute law or rule of court which points out any particular classes of securities for the investment of trust funds, the fact that securities were bought and held by the testator commends them for retention so long as there is no doubt of their safety. But where the investment is not such as is recognized by the rules of law applicable thereto, the trustee should sell and reinvest in accordance with such rules, and the fact that the testator himself made and approved of the investment will not relieve the trustee from responsibility for retaining it. Continuance of a speculation, like carrying stocks on margin, is never justifiable, in the absence of express permission.
The problem is treated as follows in Ruling Case Law :9
When the trustee is not so authorized by the instrument creating the trust, it is the rule in some jurisdictions that he has no authority to continue beyond a reasonable time investments made by the creator of the trust in private corporate stock, but where the testator by his will directs the executors or trustees to continue his stock investments, they may properly do so. In other jurisdictions the rule is that where the trustee retains an investment in private corporate stock, acting in good faith and excercising a sound discretion, he is not responsible for depreciation in the value of the stock.
THE RESTATEMENT Section 222 of the Restatement of the law of Trusts, prepared by the American Law Institute,9 provides: Except as otherwise provided by the terms of the trust, the trustee is under a duty to the beneficiary within a reasonable time after the creation of the trust to dispose of any part of the trust property included in the trust at the time of its creation which would not be a proper investment for the trustee to make.
Section 223 of the Restatement provides:
Except as otherwise provided by the terms of the trust, if the trustee holds property which when acquired by him was a proper investment, but which thereafter becomes an investment which would not be a proper investment for the trustee to make, it becomes the duty of the trustee to the beneficiary to dispose of the property within a reasonable time.
JUDICIAL EXPRESSIONS OF THE RULE
If one looks to the language of the courts for the phrasing of a rule and ignores, for the moment, actual holdings, one finds a tendency to state the governing principle in either of two forms, which are at least theoretically different.
Some courts state the rule to be that the trustee who holds an investment not sanctioned by the settlor or by statute or by the decisions of the courts, has a duty to sell the security as soon as he can reasonably do so and reinvest the proceeds.I° He possesses no discretion to retain the investment if he thinks highly of it, when it is not one usually approved by the courts. He is to follow the statutory list, or other guides, without exception. The only questions left open to his decision are (i) Is the investment held by the trustee one which in its present condition would be ap-proved by the court as a new investment, under the application of the statute or court rules? (2) When is it reasonable to sell the investment, if it is found to be a "non-legal"? He is not permitted to decide that in the special circumstances of the case in question the ordinary rules of original trust investment shall not be applied to the retention of this particular investment and that it shall be kept indefinitely.
If, for example, the trustee holds mining stock which would not be a proper purchase as a trust investment under the statute or court rules, but the trustee believes that the purchase of the stock by the settlor and the extraordinary evidence of the success of the mine justify him in refusing to sell the stock and in holding it indefinitely for the trust, under the terms of this rule he must make such a decision at his own risk. If his judgment proves good, the cestui will reap the benefit; but if the mining adventure is in the long run unsuccessful, the trustee may be held liable for breach of his absolute duty to convert the non-legal investment within a reasonable time.
This rule of absolute duty to convert non-legals has been explained by a Georgia court in the following words:"'
The power of a trustee to retain investments received from the creator of the trust is, in the absence of contrary statute or provision in the instrument creating the trust, not different from his power to make investments ..... We deem the safe and better rule to be that trustees who receive investments made by the creator of a trust, not in securities authorized by our law, should, in the absence of directions to retain them, dispose of such securities, and invest the proceeds in such other securities as are authorized by our law. If they do not take this course, then, to relieve themselves of a liability for a loss, they should submit the matter of the continuance of such investments to the judge of the superior court, and procure an order for the retention of such securities, if the judge deems it wise and prudent and to the best interests of the beneficiaries that the investments should remain as made by the creator of the trust.
For this rule it may be urged that it is a natural implication from the positive statutory rules about investing trust funds. The statutes are usually expressed in language referring to the purchase of new investments, as are some of the rules of reasonable prudence in those states having no statutory lists. They generally make no express reference to retaining investments, except in some special cases, later discussed.12 But these statutes and rules of court may well be interpreted to mean that the trustee shall neither buy as a new investment nor retain as an old investment any except securities of the named classes. There is just as much risk of loss to cestuis from keeping a speculative or unsecured old investment as from making a new investment of that type.
It may also be urged with some force that trust instrument clauses permitting a trustee to retain old investments in his discretion are now so common in trust instruments that the absence of such a paragraph has some tendency to lead to the conclusion that the settlor expected the trustee would soon conform all the trust investments to the statutory or court types.
The second form in which the rule about a duty to convert is sometimes stated by the courts is slightly different. Some courts have said in effect that a trustee holding a non-legal, whether delivered to him by another or purchased by himself, has a duty to convert the security within a reasonable time and reinvest in legals, except in extraordinary cases where he decides to retain the investment for the trust, after having acted in good faith and with reasonable diligence and prudence." This rule would seem to recognize that in the great majority of cases due care would require the conversion of an investment which the trustee could not properly then buy as a new investment, but it seeks to give the court a slight leeway in which to protect the trustee where very special circumstances have reasonably led him to decide not to sell a particular non-legal investment. The trustee is given the privilege of varying the statutory or court rules about investments in exceptional cases.
In discussing this rule a Pennsylvania court has recently said' 4 that they [the authorities] indicate the view that each case where a trustee retains unauthorized securities, purchased by his decedent, must be judged to a certain degree by its own peculiar facts, and the hard and fast rule, restricting original investments by trustees, does not apply with imperative force. The general rule,-in jurisdictions which, like Pennsylvania, limit the investment of trust funds,-is that ordinarily a fiduciary has no right to retain, beyond a reasonable period, investments made by the decedent in unauthorized securities, unless specially empowered to do so; that when a trustee continues to possess such non-legal investments after a time when he could properly dispose of them, and a loss occurs, he may be held liable for a failure of due care, unless he shows that his retention of the securities in question represents, not a mere lack of attention, but the honest exercise of judgment based on actual considera- And a New York court has also expressed itself in similar language:' 5 We are not inclined to lay down a hard and fast rule in respect of this matter. When a trustee finds the estate committed to him already invested in interest-bearing securities, we are not inclined to say that it is his absolute duty at once to dispose of them, without regard to the market, or the demand for them, or the ruling price, or the probability of an advance in their value. It is sufficient to say, however, that, ordinarily, if a trustee sees fit to continue such investments after he shall have had a reasonable opportunity to sell them without loss and to invest them in those securities which by law he is authorized to hold, it must be an exceptional case which will justify him in his failure to do so where as a result of that failure there has been a loss.
While this second rule seems at first consideration to give the courts a greater measure of freedom than the other doctrine, it is believed that both rules have a modicum of elasticity. Under the first rule the trustee has a reasonable time within which to convert, and if there has been a retention which the court wishes to sanction, it can do so by holding that the trustee used reasonable judgment in deciding that the proper time for conversion had not yet arrived. Under the second rule the court can free the trustee from responsibility for the retained investment, either on the theory that ordinary care was used in deciding that it was not yet time to convert, or on the assumption that the case was a special one, in which it was good judgment to determine to hold the security indefinitely.
In states where there is no statutory list of trust investments, and the whole matter is left to the rule of the use of reasonable prudence, the courts have still further freedom of movement in the conversion cases. If they desire to protect the trustee, they can hold that he used ordinary prudence in deciding that the investment in question was a legal investment, and hence that the problem whether he should be under a duty to convert, and when, never arose at all.
It would seem that the same rules with respect to conversion should be applied both to the case of an investment which is without the permitted class at the time it is received into the trust, and also to investments originally lawful for trustees but which become non-legal because of a change in property values or a shift in the financial position of the obligor in the security. In neither case is there any express or implied permission to retain coming from the settlor, the court or a statute. In both instances there is a danger to the cestui which should place some duty upon the trustee with respect to a change in investments. It is often difficult, if not impossible, to tell whether a decision represents an application of the rule of absolute duty to convert or of a rule requiring the trustee to use reasonable prudence with respect to conversion." If T has received from the settlor corporate stock which is not on the legal list and he retains it five years until it becomes worthless, he would doubtless be held liable whether the rule were in the first or second form. He has failed to obey an absolute duty to convert in a reasonable time, and he has also failed to use reasonable care about converting. If T held the stock for three years and then sold it for less than he could have received at the end of one year, the decision surcharging T might be explained either on the ground that he had delayed too long in performing his absolute duty to convert, or on the basis of a failure to act with regard to the conversion in a reasonably prudent manner.
IS
In some of the decisions where advice was given to a trustee with regard to conversion, or he was surcharged or freed from liability, it seems fairly clear that the theory of action was the existence of an absolute duty to convert within a reasonable time;' 9 while in other cases the rationale of the holdings seems to be the existence of a duty to act with the care of an ordinarily prudent man with regard to conversion or retention.20 CONTROL BY SETTLOR It is, of course, elementary that a settlor may permit or direct a trustee to retain investments originally placed in trust, or may permit or direct the trustee to convert such investments coming from the settlor.21
A trustee will normally be protected in following the settlor's permission to retain or convert 2 and will normally be liable for any damage suffered by reason of failing to follow a direction to retain or to convert. However, the trustee must use some care in following either the settlor's directions or permissions. This view is supported by several decisions, 912 (930) , the court refused to charge the trustee for retaining investments as authorized by the testator. It was alleged that the trustee trust company owed the cestuis a duty to refuse the authorization and to sell, because it was prudent to do so; but the court held that settlor's authorization was complete protection.
23 Effect of mandatory language: Strong's Estate, i6o Pa. 13, 28 AtI. 480 (2894) . That the trustee acted in good faith and carefully in violating the settlor's instruction is not important.
Crayton v. Fowley, 240 S.C. 517, 139 S.E. i61 (1927) . If the failure to follow the directions results in no loss, the trustee is obviously not liable. McKinney's Estate, 260 Pa. 123, io3 AtI.
(1918).
some of which do not relate to retention or conversion but rather relate to the making of investments.
Thus, if the settlor has given the trustee discretion as to making investments, it is to be implied that the settlor means that the trustee may select such investments as he thinks best after the honest exercise of reasonable care. It is not a natural interpretation of such a clause to hold that it gives the trustee the privilege of choosing any investment, no matter how speculative or ill-secured. Under such a clause the trustee will be protected if he has in good faith used the care of an ordinarily prudent man in selecting the investment 2 4 but he will not be relieved of liability for losses caused by reckless conduct.2 s If a trustee is authorized by the settlor to retain securities held by the settlor, this permission is not absolute. It implies, however, that the trustee will be protected in retention unless it becomes very apparent that it will be disastrous to keep the investments.2 6 A Pennsylvania court has stated the principle to be that trustees who follow a direction or permission to retain will not be held liable for loss occasioned by such action unless "facts known to them, or which by ordinary watchfulness could have been known to them, rendered the holding of such securities an act of which it is inconceivable that one desiring to do his duty would, in the exercise of ordinary good business judgment or foresight have been guilty.,,2 7 While the disobedience of directions to retain or convert is undoubtedly at the risk of the trustee, and the cautious trustee will almost always follow such directions, cases can be imagined in which a court would probably hold a trustee liable for failure to disobey the directions. For example, if a trustee is directed to retain the settlor's investments in a stock and the stock ceases to pay dividends and begins to decline in price, it may be that such a clear case of duty to disobey the instructions can be presented that the trustee would be liable for the damages caused by failing to sell.
The courts are not inclined to extend the settlor's directions or permissions with regard to the retention or conversion of trust investments beyond the clear and apparent meaning of such clauses. The settlor's language, which it is alleged enlarges the trustee's investment powers, is strictly construed.28
CONSTRUCTION OF THE SETTLOR'S LANGUAGE
When the settlor permits or directs the trustee to keep described corporate shares, some difficult questions arise concerning the identity of substituted corporate securities upon a merger, consolidation or reorganization of the original corporation. If, considering the character of the business to be carried on by the new or revised corporation and the rights and liabilities of the shareholders, the new shares represent substantially the same type of investment, they may be retained under the settlor's authorization;, but if in any material respect there has been a change in the nature of the activity, or in risk, security, or priority, the new property ought not to be held under the authorization clause.
Very careful consideration is necessary to determine whether there is substantial identity. An authorization to permit the trust fund to remain in its present state of investment does not allow the trustee to hold shares which are not fully paid up, which were substituted for those paid up.
29
In In re Smitl,30 an English court held that permission to keep specific stock made it lawful to hold stock issued by a new corporation organized to take over the business of the old, where the trustees had no part in bringing about the reorganization and were obliged to take the new shares or cash. The court thought there was merely a technical difference between the two corporations and their shares. This decision was questioned in It re Anson's Settlement, 3 ' where the court held that permission to hold stock of the Northern Securities Company, a holding company, did not permit the trustees to retain the stock of the Great Northern and Northern Pacific Railroad companies, where the holding company was dissolved by court order, this even though the holding company had been holding stocks of these two operating companies. The court thought there was a material difference between an interest in the holding company and stock rights in operating companies.
Permission to retain the "same securities" as held by the settlor makes it legal to hold the settlor's stocks.3 2 The word "securities" is not construed to mean promises to pay secured by liens on property. In a leading New York case 33 there was a direction to retain stock of the S corporation, which later merged with the X corporation to form the Y corporation. The trustee received shares in the Y corporation in return for those of the S corporation, but did not feel authorized to retain the former and sold them. The court held that this sale was proper and not a violation of the settlor's direction, since the new shares were not substantially identical with the old. The new shares were common shares and subordinated to some preferred stock. The court said: 34 We think the identity of the Shuttleworth shares was ended by the merger, and that the trustee had the power to sell what was acquired as a substitute ..... Here the investment is radically different. The change of identity has relation not to form only, but to substance. The tale is only partly told when we say that the consolidated corporation is a new juristic person. It is that, but it is something more. The new shares have been issued in new proportions and dassified in new ways, as common and preferred. The old investment has been subordinated to alien priorities. The ancient venture has exposed itself to strange and unexpected hazards. The finding is that there has been a change in the 'product manufactured,' the 'marketability of the product,' the 'capital structure,' and 'risks and vicissitudes,' both actual and probable. We think the trustee was not subject to a duty to keep within the trust an interest differing in substance from the interest in the business as it stood at the time of the foundation.
In the same jurisdiction authority to hold stock of the old Standard Oil Company has been construed as not justifying retention of the shares of thirty-three different subsidiaries received after the dissolution of the parent company.
5
In two Massachusetts decisions 36 the stock of a consolidated or reorganized company has been deemed to be substantially identical in character with that of the old stock which was marked for holding by the settlor. But national bank stock has been treated as differing in important ways from the stock of a state bank formed by the merger of the national bank with a state institution.
37
If a corporation issues stock in order to capitalize undivided profits, power to retain the original stock should apply to the new shares. Neither the trustee's interest in the corporation nor his investment of trust capital is increased by accepting the shares which represent the distribution of profits.
Quite often where a settlor has directed or authorized a trustee to hold stock, the corporation issuing the stock grants to stockholders the right to subscribe to new shares at a figure lower than the market price. While it is doubtless the duty of the trustee to take advantage of this opportunity by selling the subscription right,9 or by exercising it if he can legally purchase securities of the type offered, it seems dubious whether an authority to hold the old shares ought to be construed as warranting the trustee in investing trust capital in the new shares, if they are not such investments as would be permissible to him, without regard to the settlor's directions. The new shares, obtained by use of the subscription rights, are not in exchange for the old shares. They involve an increase of the trust investment in the particular corporate adventure. That the settlor authorized leaving the value of the old shares in this corporate risk does not seem to lead to the conclusion that he was willing that an additional sum should be invested thus. 4°A power to continue stock investments of the settlor has been held to cover stocks of a wasting character, 4 ' since the settlor knew of that factor. A power to continue investments naturally means to hold for an indefinite period and not merely until the trustee can find an opportunity to sell them advantageously. (1916) . And a New Jersey court has permitted a trustee to use a cash dividend to buy stock under subscription rights, saying, "It seems to me that having the right to take the stock, which after it was taken, gave them no greater interest in the company than they had before-merely changed the form of their holding-they have the right to retain it. The authority given by the will is 'to continue any investments or securities.' By agreeing to take the company's stock in exchange for the company's money they are merely preserving their proportionate interest in the property, and so doing nothing more than continuing their investment in it." Ballantine v. Young, 79 NJ.Eq. 70, 73, 81 Atl. ii 9 (19ii). The problem would seem to be whether the settlor meant that the trustee should maintain the share of control in the corporation in question or should merely keep the funds already invested in the enterprises allocated to that stock. The normal instruction or permission to retain stock would seem more naturally construed to permit the keeping of the original certificates or their successors, but not the placing of any more capital in the same corporation. If trustees are given discretion to postpone a sale of non-legal investments or to hold them indefinitely, they must unite in exercising that discretion. If they cannot agree, their duty is to sell, as required by the statute or the instrument. 43 The making of the exception is a discretionary function, in which all trustees must unite unless the instrument has given a majority power to act.
Where there is an express direction to convert securities, the English court has treated one year as a reasonable time within which to carry out the mandate of the settlor.
44
A power to retain stock, the holders of which were under an obligation to buy bonds of the corporation when it needed money, has been held to imply a power to advance trust funds for the purpose of purchasing such bonds, thus increasing the investment in the corporation. 45 If a settlor directs that specific securities be held by the trustee as the original subject matter of the trust, there is an implied direction not to convert, of course, but the trustee may come under an obligation to sell the securities later, if a serious change in their condition occurs.
6
COURT CONTROL A court of equity may control the matter of retention or conversion of trust securities. 47 A trustee who is in serious and justifiable doubt as to the existence of a duty to convert or retain, may apply to the court for advice.4
The courts are loath to interfere with the investment management of the trust if such interference involves overriding directions of the settlor or of the governing statute, 4 9 but in cases of emergency they will, no doubt, 47 See Price v. Long, 87 N.J.Eq. 578, xox Ad. i95 (i917), where the court directed a sale of stock in a jewelry corporation which the settlor had instructed the trustee to retain; and Richardson v. Knight, 69 Me. 285 (1879) , where, under a statute giving the court power to determine the "mode of executing a trust and the expediency of making changes and investments of property held in trust," the court directed the sale of depreciated shares of stock, although the settlor had not given any power of sale or reinvestment. The power of a court to order a conversion is often expressly given to the court by statute, and the court may use that power, even against the wishes of cestuis. Gleason v. Hastings, 278 Mass. 409, 18o N.E. 129 (1932) . 49 See Re Crawshay, 6o L.T. 357 (x888), where the court held it would not override the settlor's directions to retain shares in a partnership and accede to the trustee's wish to incorporate act with regard to retention or conversion in order to guarantee carrying out the fundamental purpose of the trust and for the purpose of preventing serious injustice.
A Kentucky statute 0 gives trustees power to convert trust investments when in their opinion a sale would be for the benefit of the estate, but stipulates that no executor or administrator shall sell "any dividendpaying stocks, bonds or other security which the decedent owned at his death," unless ordered to do so by the court.
The Iowa statute s ' provides that a trustee may, by consent of the court or by virtue of permission in the trust instrument, retain investments received by him or the increase thereof.
EFFECT OF BENEFICIARY'S CONDUCT
The beneficiary's conduct may prevent him from objecting to the retention or conversion of an investment. The operation of the principle that the cestui may estop himself is found throughout the trust investment cases.
Thus, if a competent beneficiary, with full knowledge of the facts, and not led thereto by any improper conduct of the trustee, requests a trustee to make a non-legal investment, or consents thereto formally or informally, such cestui will not be heard lter to complain of damage flowing from the investment.52
If the improper investment has already been made, the cestui may approve or ratify it in such a way as to make it inequitable that he thereafter sue the trustee for damages. but is based on a slightly different theory. ,It recognizes a cause of action for breach and discharges it, while the approval, ratification, or estoppel conduct binds the cestui to the position that he cannot assert that any cause of action ever existed.
As with all other direct dealings between trustee and cestui, so with transactions alleged to have amounted to a validation of an otherwise improper investment there must be full and fair disclosure by the trustee of all the knowledge he possesses s7 There must be no concealment or misrepresentation by the trustee. 8 The cestui must be of full age and sound mind.
One cestui cannot affect another beneficiary's rights in this regard.59 For example, consent to a non-legal investment by a life tenant cestui has no bearing upon the ability of the remainderman cestui to complain.
o STATUTES REGARDING RETENTION OR CONVERSION
In a number of jurisdictions there are statutes affecting the problem. In one group of statutes permission to retain investments received from the settlor is given. In the Illinois 6 and 6outh Carolina 6 ' statutes this permission is unqualified and extends to all trustees. In the California, s5 "Having been induced by the fraudulent representations to consent to the investment, the case should be treated as though no consent was given." Murphy-Bolanz Land & Loan Co. v. McKibben, 236 S.W. 78, 8i (Tex. 1922) .
59
Neither the majority of the cestuis in number or in interest can affect the right of the remaining cestuis to charge the trustee for breach of an investment duty. In re Deare, ii T.L.R. 183 (1895 to trust company trustees. In the Connecticut 66 and Oregon 7 statutes the permission to retain the settlor's investments is unqualified and is coupled with a statement that the trustee shall not be liable for a depreciation if he follows the statutory permit. The Connecticut statute applies to all trustees, but the Oregon statute only to trust companies. Recent New York legislation 68 has in effect given trustees authority to retain certain bonds temporarily although they do not now meet the statutory requirements for legal trust investments.
Section 4 of the English Trustee Act, 1925,69 provides that "a trustee shall not be liable for breach of trust by reason only of his continuing to hold an investment which has ceased to be an investment authorized by the trust instrument or by the general law." The retention of a non-legal is not of itself a breach of trust, but the trustee has a duty to use due care in deciding whether the investment which was originally legal but has now become non-legal should be sold.
The new Ohio Probate Code 7° in substance requires the trustee to convert non-legals only if an ordinarily prudent business man would consider them unsuited for the trust and "ripe for sale." It places no absolute duty on the trustee to sell non-legal investments.
Delaware 7 ' and New Jersey 72 statutes protect a trustee who in good faith in the exercise of reasonable care retains an investment received by him from the settlor or another and not purchased by the trustee himself.
Just as equity has required a trustee to use some degree of care in following the permission or direction of the settlor to retain or convert trust investments, so it is believed that the trustee in following statutory directions or permissions will be required to act in a reasonably careful manner. Even though the statute permits the trustee to retain the settlor's investments, it is hardly conceivable that the court will excuse the trustee from the duty to use good judgment in retaining such investments if there is a clear showing that serious damage will accrue to the trust from such retention. It is believed that the trustee will be liable if he does not convert. 
THREE CLASSES OF INVESTMENT RULES
In a number of jurisdictions there is no statutory list of trust investments, and the trustee is merely required to invest with reasonable skill and prudence.7 3 In these jurisdictions it would seem that the trustee's duty with regard to conversion or retention could be stated in similar language. He is required to perform all acts with regard to investments with the wisdom and caution of a reasonably prudent man-not only the acts of original investment but the acts of reviewing investments, of deciding to retain investments, of deciding to change investments, and of conducting sales of investments. In these states it seems unnecessary and perhaps improper to state the duty with regard to conversion in terms of the duty with regard to original investment. Where a trustee finds a doubtful security in his hands in these jurisdictions, he should not ask himself the question whether it would be proper to buy such security at thie present time, but whether reasonable skill and prudence requires a retention or a conversion.
In another large group of states the legislature has fixed a list of investments for trustees. In some jurisdictions the statutes are worded in such a way as to make the statutory list apparently exclusive. In these states the legislature has said in substance that the trustee shall invest in named securities and none others.
7 4 While such statutes by their exact terms seem to apply only to the purchase of securities, they ought reasonably to be construed to cover retention. They may with justice be held to mean that a trustee shall neither purchase himself, nor retain after having received from another or having purchased himself, any security which does not come within the terms of the statutory list. There is just as much danger to the beneficiary in keeping a non-legal security as in the purchase of it. In states where this mandatory list is fixed by statute, the strongest possible case is presented for an absolute duty to convert an investment not on that list. Still it is believed that the statute must be applied with a certain amount of discretion and judgment and cannot be followed blindly. If a trustee has actual knowledge that the obligor in an investment on 73 This seems to be true in Arizona, Indiana, Maine, Maryland, Massachusetts, Michigan, Mississippi, Missouri, Montana, Nevada, New Mexico, and Rhode Island. the list has defaulted in the payment of interest or principal, surely the trustee would not be protected in purchasing such a security. And so, too, if the trustee is holding an investment on the list but has actual knowledge that the obligor is in serious financial difficulties, surely no court would excuse the trustee for failing to act to save the investment before a catastrophe had occurred.
Some of the other statutes prescribing lists of trust investments are permissive in form. They provide that a trustee "may invest in the following securities," naming them. 75 Where such a permissive list is fixed by the legislature, it seems clear that the trustee must use reasonable judgment in following the list either in making the original investments or in retaining old investments. This principle of duty to use ordinary care in following statutory lists is expressly stated in the statutes in Delaware7 6 lEnois, 7 7 and Minnesota 7 5 and should be implied in other permissive statutes.
The same principle applies with regard to authorizations to retain or convert given by the settlor himself.
ELEMENTS WHICH SHOULD INFLUENCE THE TRUSTEE
The considerations which should move the trustee in deciding whether to convert or to retain are numerous and depend upon the character of the investment, the condition of the market, and the status of the trust.
Some of the factors which may reasonably be considered are the following: a serious depreciation in the market price of the investment 1 9 a noticeable Atl. 351 (19r4) , the trustees were not held liable for failure to sell railroad bonds which first depreciated but slightly and then became worthless. Evidently the first change was not enough to cause a duty to sell and the second was so sudden and catastrophic that it was good judgment to hold for a return of value. The court said (pp. 629-
30):
To hold that so slight a variation in the market required the trustee to sell would, in effect require a trustee to watch the 'ticker' as a mere speculator might. This is not the duty of a trustee. He is to invest in safe productive securities and mere fluctuations in market price which diminution in the value of the property which secures the investment,8° an important adverse change in the financial situation of the obligor in the investment, 8 ' any default by the obligor in the payment of interest or principal of the investment obligation or his other obligations, the fact that the investment is in the nature of a wasting asset, 82 that property which secures the investment is unproductive or diminishing in productivity, 3 that the security is quoted above par and is approaching maturmay be due to variations in the current rate of interest or in the current demand for ready money in panic or war, ought not to force him to sell. Were it otherwise it would be practically impossible to invest a trust fund with any approach to permanence, and the loss of interest on the constant reinvestment might be a serious loss to cestui que trust. These considerations suffice to show that the date fixed by the vice-chancellor cannot be justified. We cannot, however, leave the case at that, since, subsequently, the securities became practically worthless, and a rapid fall began in the summer of 1907. This is shown to have been a time of financial depression when the best securities dropped in value. We think that even then the trustee was not required to sell, since great shrinkages take place at such time which are subsequently recovered; the trustee might be held liable for loss if he sold when the market was low and there was a subsequent recovery.
so State Street Trust Co. v. De Kalb, 259 Mass. 578, 157 N.E. 334 (1927) (trustee held mortgage on property which for ten years was depreciating in value to his knowledge; held liable for not foreclosing). And see In re Salmon, 42 Ch. Div. 351 (I889), where it was held that a successor trustee had a duty to convert a mortgage for £1300 on laborers' cottages valued at £175o, and that the successor did not owe his predecessor a duty to give him an opportunity to take over the mortgage before a sale of it, although there would have been such a duty in the case of an investment not within the terms of the trust. In Medland v. Medland, 41 Ch. Div. 476 (r889), the court considered the duty of a trustee holding a mortgage where the margin decreases below the required level, and said (p. 481):
I do not think it was their duty when the value of any of the securities first fell below one and one half times the amount of the mortgage debt to proceed at once to call in the mortgage debt, and to reduce it to a sum representing only two thirds of the then value of property. One of the reasons why a margin of one third is required in the case of a mortgage of a free hold estate is to provide for fluctuations in the value of the property. I do not think, therefore, that the fact that such a diminution had taken place in the value of the property as made the mortgage debt a little more than two thirds of the value was a reason why the mortgages should at once be called in.
And see In re Chapman, (1896) 2 Ch. 673, requiring a trustee holding a mortgage with decreasing security merely to use reasonable care and good faith about converting. If the cestui thinks the margin inadequate, he may apply to a court for an inquiry into the subject. In re D'Epinoix ' Settlement, (1914) (1881) , stock left to a trustee by the settlor gradually fell in value and the company issuing the stock met with reverses. In holding the trustee not liable for a failure to convert, the court said (pp. 263, 264):
In deciding whether he would sell this stock, all that was required of the trustee was that he should act with good faith and in the exercise of a sound discretion ..... We can now see that it would have been wise to sell the stock. But in judging his acts we should put ourselves in his position at the time. He was considering the question, not whether he should invest in this stock, but whether he should sell the stock bought by the testator, upon a falling market. The evidence shows that he in good faith made investigations, sought information from trustworthy sources, and acted upon such information to his best judgment. We are of opinion that the presiding justice who heard the case rightly found that, under the circumstances, the trustee acted in good faith and with the sound discretion which the law requires of him.
" The elements which may properly lead a trustee to decide when to convert where he has a clear duty to sell, or which may justifiably influence him to determine to retain the non-legal indefinitely where the court permits him that choice in special cases, include the sacrifice in trust capital which a sale at any given time will involve, the probability that the investment in question will increase or decrease in market value in the future, the possibility that the security being considered may return to the legal list at a later date, and the effect of the sale, if any, upon the remainder of the trust property. 6 It is believed that the courts will permit trustees faced with conversion problems durng the depression beginning in 1929 to consider the effect on the general security market of dumping large masses of trust securities. That such large general conversions of trust assets would reduce the market value of other trust properties and bring on a duty to sell still other securities at a large loss, is a fact which may well influence a trustee to postpone conversion. A conversion involving a sale at a figure much below the original or inventoried value of the investment will doubtless not be encouraged.
SUAMNRY
i. Where there is not a controlling court rule or order, statute, or settlor's instruction or permission, a) some courts require a trustee who holds non-legals to convert them authorized stock which brought in only about one and a half per cent. The court said (P. 757): There was therefore no reason, properly viewed by the trustee, to induce it to hold an unauthorized security, paying so little, at a time when the market for its sale was open and a large price could have been obtained for it, and that price could have been invested in authorized securities to yield a rate of interest at least three times greater than that received from the then investment.
In Rhode Island Hospital Trust Co. v. Tucker, 16o Atl. 465 (R.I. 1932), the court advised a trustee to convert stocks which were paying little or no cash income, stock dividends being considered not income. The fact that these investments were made by the testator and not by the trustee, that he was known as a man of sound business judgment, as well as the fact that he had made provision in his will for the guidance and protection of any trustee thereunder, were matters to be considered by the trustee in deciding what course of action should be followed in regard to holding or disposing of the securities. The trustee also was warranted in giving some consideration to the fact that a sale of the securities at a large profit would result in a large tax. within a reasonable time after he acquires them or after they become nonlegal; but b) other courts merely require the trustee to exercise the care of an ordinarily prudent man with regard to retention or conversion of nonlegals.
2. In practice these two rules probably bring about identical results. 3. The second of the two rules seems preferable in form. 4. If a trustee is given permission by the settlor, the court, or a statute to retain or convert, he has a duty to use the care of an ordinarily prudent man in making his decisions.
5. If a trustee is directed by the settlor, the court, or a statute, to retain or convert, he has a duty to use at least slight care in following the direction, and may not give blind or thoughtless obedience to the direction.
6. The courts probably will be very lenient with trustees who in good faith have made decisions with regard to retention or conversion during the period of extreme uncertainty and depression since 1929.87 
